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M/s Aculife Healthcare Pvt. Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

@) m%wﬁﬁwmuﬁwﬁﬁmﬁﬁmmmm%ﬁ%ﬁwﬁmsﬁ

aﬁﬂmwmﬂ%ﬁéﬁﬁiﬁa?mﬁﬁsﬁmaa%mﬁﬂhwmuﬁwﬁ

{b\

"\

TR

W




D

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which
are exported to any country or territory outside India. ;
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment
of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under such order
is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998. :

(¢)) T 3eUee Yook (3f) famach, 2001 & Brer 9 & ool RffEE wuw
qear 3u-8 # & ulaat , O sy F ufy e ORa Res @ &9 @1 5
HIT AT-3Mer va i WS A ar-ar ufdat & @y 3RT e fear ST
afeT | 366 WY W 3. & FEINT & aeia anr 355 F AuiRa &
I & W & W AHR-6 qAT A ufy o eeh mRw |
The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and shall
be accompanied by two copies each of the OIO and Order-In-Appeal. It should also

be accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee
as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.

%ﬁmqw,mmawwmmawm@masqﬁm:-

Appeal to Customs, Excise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters

relating to classification valuation and _ :
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ;

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

[I. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax

(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Aculife Healthcare Pvt Ltd, Village Sachnab,
Taluka Viramgam, Dist. Ahmedabad [for short-“appellant”] against Order-In-
Original No.23/Ref/11/18-19 dated 12.03.2019 [for short-"impugned order”] passed
by the Assistant Commissioner of Divison-III, Ahmedabad North Commissionerate

[for shot-"the adjudicating authority”].

2: Briefly stated, the appellant, vide letter dated 27.09.2013 and 26.04.2014,
had claimed before the jurisdiction Assistant Commissioner for re-credit of
Rs.2,53,894/- and Rs.6,23,894/- which was wrongly reversed on inputs consumed
in goods meant for export as per Rule 6(3) of Cenvat Credit Rules, 2004. The said
claim was rejected vide OIO No.13/Ref/II/17-18 dated 14.07.2017 for non-
fulfillment of condition of Rule 6(6) of CCR, 2004 which was later on allowed by the
Commissioner (Appeals), vide OIA No.AHM-EXCUS-002-APP-360-17-18 dated
28.02.2018. Accordingly, the refund claim filed by the appellant vide letter dated
17.04.2018 was sanctioned by the jurisdictional Assistant Commissioner, vide OIO
No.08/Ref/I1/18-19 dated 25.06.2018. The appellant further approached the
Commissioner (Appeals) for non-payment of interest on refund sanctioned and vide
OIA No.AHM-EXCUS-002-APP-84-18-19 dated 25.10.2018, the appellate authority
has allowed the interest. Vide impugned order, the adjudicating authority has
rejected the interest claim by holding that the letter dated 27.09.2013 and
26.04.2014 under which the appellant had claimed re-credit of Cenvat credit in
question were not refund applications under Section 11B of CEA but a request letter
for re-credit of Cenvat credit wrongly reversed by them as per provisions of Rule

6(3) of CCR.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

» The adjudicating authority was specifically directed by the appellate authority
to pay the interest after three month from the date of filing of application
dated 27.09.2013 and 26.04.2014, instead the adjudicating authority has
rejected the same which is apparently a case of dis-obedience of order
passed by the higher appellate authorities.

e The order passed by the adjudicating authority, rejecting the re-credit
application was not under Section 11 B of CEA is not only contrary to the fact
and mis-leading but also incorrect and illegal; that vide order dated
26.06.2018, the jurisdictional Assistant commissioner has ordered the re-
credit under Section 11 B of CEA. Hence, interest is eligible under Section

11BB of CEA.

4. Personal hearing in the matter was held on 20.05.2019. Shri Vikram Jhala
and Shri M.A.Patel, Authorized
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reiterated the grounds appeal. They further submitted relevant case laws and order

passed by the Commissioner (Appeals).

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The issue to be decided in the matter is as to whether the appellant is eligible for
interest on delayed sanction of re-credit of Rs.2,53,894/- and Rs.6,23,894/- which
was wrongly reversed on inputs consumed in goods meant for export as per Rule
6(3) of CCCR, 2004.

6. I find in the instant case that the eligibility of refund/re-credit of amount in
question and interest on delayed sanction of such amount of expiry of three month
is not disputed by the adjudicating authority as the same was uphold by the
Appellate Authority vide OIA dated 28.02.2018 and 25.10.2018. In the instant
case, the adjudicating authority has rejected the interest claim of the appellant on
the grounds that since the original issue pertains to re-credit of Cenvat credit
wrongly reserved is based on letter dated 27.09.2013 and 26.04.2014 and not a
case of refund of duty under Section 11B of CEA, the provision of interest under

Section 11BB of CEAT does not attract.

7. By quoting the provisions of Section 11B (1) of CEA, the adjudicating
authority has further contended that mere submission of letter cannot be
considered as refund application under Section 11B of CEA as any person claiming
refund has to make an application for refund in such a form and such a manner as
prescribed under Section ibid and the appellant has not complied with the same.
However, he conveniently ignore the provisions of Section 11B (2)(c) of CEA. 1

hereby re-produce both the provisions under Section 11B of CEA.

SECTION [11B. refund of [duty and interest, if any, paid on such duty]. — (1)
Any person claiming refund of any [duty of excise and interest, if any, paid on such
duty] may make an application for refund of such [duty and interest, if any, paid on
such duty] to the [Assistant Commissioner of Central Excise or Deputy Commissioner
of Central Excise] before the expiry of [one year] [from the relevant date] [[in such
form and manner] as may be prescribed and the application shall be accompanied by
such documentary or other evidence (including the documents referred to in section
12A) as the applicant may furnish to establish that the amount of [duty of excise and
interest, if any, paid on such duty] in relation to which such refund is claimed was
collected from, or paid by, him and the incidence of such [duty and interest, if any,
paid on such duty] had not been passed on by him to any other person :

(2) If, on receipt of any such application,[ the [Assistant Commissioner of Central
Excise or Deputy Commissioner of Central Excise] is satisfied that the whole or any
part of the [duty of excise and interest, if any, paid on such duty] paid by the
applicant is refundable, he may make an order accordingly and the amount so
determined shall be credited to the Fund :

Provided that the amount of [duty of excise and interest, if any, paid on such duty]
as determined by the [Assistant Commissioner of Central Excise or Depuly
Commissioner of Central Excise] under the foregoing provisions of this sub-section
shall, instead of being credjted.to the Fund, be paid to the applicant, if such

amount is relatable to -

: i isaflle goods used as inputs in accordance with
=1, PRty . ~ .
the rules made, or any nQfalcalm,/Ssys under this Act;
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From the provisions of Section 11B (2) (c) supra, it is very clear that the refund.
credit of duty paid on excisable goods used as inputs is also covered under Sectfon
11B ibid. Therefore, any claim of refund of credit (in the instant case re-credit) of
duty paid needs to be dealt under the provisions of Section 11B of CEA. Further, I
find that the jurisdictional Assistant Commissioner has disallowed the re-credit,
initially vide OIO 14.07.2017 on the ground of non-fulfillment of provisions of Rule
6(3) of CCR, considering the application as refund claim (para 5 of said 0I0).
Further, vide OIO dated 25.06.2018, the claim in dispute was finally sanctioned by
the Assistant Commissioner under Section 11B of CEA. In the circumstances, the
contention of the adjudicating authority that the request of re-credit of Cenvat
credit wrongly reserved is based on letter dated 27.09.2013 and 26.04.2014 and
not a case of refund of duty under Section 11B of CEA is not correct and I find no

reason to agree with the said finding.

8. It is surprising that though the Appellate Authority has already been given
above findings, vide his OIA dated 25.10.2018 supra, the adjudicating authority has
not bothered to consider such order while passing the order, which is apparently a
case of dis-obedience of order passed by the higher appellate authorities.

9. In view of above discussion, I upheld that the appellant is eligible for interest
on delayed refund/ re-credit of Cenvat credit after three months of date of original

application. Accordingly, I set aside the impugned order and allow the appeal filed

by the appellant.

10. The appeal stands disposed of in above terms.
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Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D

To

M/s Aculife Healthcare Pvt Ltd,
Village Sachna, Taluka Viramgam,
Dist. Ahmedabad
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Copy to:
- 1. The Chief Commissioner, Central Excise, Ahmedabad Zone .

The Principal Commissioner, CGST, Gandhimnagar M«
The Deputy/Assistant Commissioner, CGST, Division-1II, Ahmedabad North

2.

3.

4. The Assistant Commissioner, System-CGST Gandhiragar ~'c4 [
\_% Guard File.

6. P.A. File.
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